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COMMENTS ON STAFF'S PROPOSED PROCEDURAL SCHEDULE FOR THE
SECTION 271 SUB-DOCKET

In accordance with the Commission's November 26th 2002 Procedural Order

("the Order") Qwest Corporation ("Qwest") hereby provides its comments on the

Procedural Recommendations made by Commission Staff (the "Staff") in its October 4,

2002 Supplemental Report and Recommendation concerning the impact of the unfiled

agreements on the pending 271 proceeding ("Staff Report"). As set forth more fully

below, Qwest concurs with Staffs procedural recommendations for the 271 "sub-docket"

that the Commission established in its November 7th Procedural Order in this proceeding.

Specifically, Qwest concurs with Staff's recommendation that evidentiary hearings are

not required to resolve the issues set for examination in this docket.

1. Background

On November 7th 2002, the Administrative Law Judge Rodda issued a Procedural

Order that established a framework for Commission resolution of pending issues relating

to Qwest's 271 application and the Commission's pending 252(e) enforcement



proceeding. The ALJ largely adopted Staffs proposals, including Staffs

recommendations that the Commission establish a separate 271 "sub-docket" to (1)

address allegations that Qwest interfered with the 271 regulatory process and (2)

determine the extent to which additional fines should be assessed for Qwest's alleged

interference. The ALJ also adopted Staffs recommendation that the ongoing 252(e)

enforcement proceeding separately address the circumstances surrounding and potential

remedies for Qwest's alleged failure to file certain CLEC agreements with the

Commission. Staff s Report also recommended the following procedural approach for the

271 sub-docket:

O

o

O

O

All letters, comments and data responses identified in the Staffs Report
automatically become part of the record,
Parties would be given 10 days to submit additional evidence and to comment on
the impact, if any, of certain parties' inability to participate in the 271 process,
Qwest files its responsive pleading 10 days after any party filings,
Staff submits its recommendation to the Commission as to the amount of
additional fines for Qwest it might propose.

Staff proposes that this docket proceed without evidentiary hearings. The Assigned

ALJ now seeks party comments on Staff's proposed procedures for the 271 sub-docket,

including the need for a hearing for the sub-docket.

2. Qwest Supports Staffs Proposed Procedural Process For the 271 Sub-
Docket

Qwest believes that Staffs proposed procedures for the 271 sub-docket will allow

parties to adequately address all relevant issues both prospectively and with regard to past

conduct. The Staff s proposal would allow the Commission to adopt a procedure that will

permit the remaining issues in the 271 docket to be resolved fully, quickly and separately

from the pending 252 proceeding.

As Qwest noted in its October 15, 2002 Comments, Staff correctly concludes in
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its Report that any party concerns regarding an incomplete 271 record have been

adequately addressed. On July 30 and 31, 2002, Staff held a workshop designed to

address any issue from concerned pa1:Ties that believed they had been precluded firm

raising in the 271 docket due to some agreement with Qwest. All concerned parties

participated fully through testimony and multiple data requests. Staff Report at 3, 17 and

19. Staff correctly noted that this workshop adequately addressed concerns regarding the

271 record. In addition to placing the results of the workshop in the record, Staffs

procedural proposal for the 271 sub-docket now gives parties an additional opportunity to

present any information regarding this issue to the Commission for its consideration,

including recommendations regarding what penalties the Commission should impose on

Qwest for any findings that the 271 process was interfered with, and any effect Qwest's

alleged conduct should have on the Commission's 271 "public interest" determination.

Upon receipt of Qwest's responsive pleading and the Staffs final recommendations, the

Commission will have an extensive record upon which to base its findings in this matter.l

3. There Is No Need For Further Evidentiary Hearings In the 271 Sub-
Docket

As noted above, the Staff conducted extensive workshops in July 2002 to provide

all parties with a supplemental opportunity to present, on the record, any allegations or

concerns regarding any effects Qwest's conduct might have had on the 271 process.

Under Staff's proposed procedures, parties can supplement the record with any additional

concerns that may exist. Upon receipt of those comments, the evidentiary record in this

matter will be complete. Separate evidentiary hearings have been established to address

1 As the Assigned ALJ noted in the November 27"' Procedural Order, "Qwest, the entity that is subject to
fines, is entitled by law to request a hearing on the penalties imposed." Order, pg. 2. Qwest reserves that
right.
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party contentions related to Qwest's compliance with Federal 252(e) requirements. As a

consequence, additional hearings in the 271 sub-docket would be unnecessary and

redundant.

As Qwest has pointed out in previous filings, while important, the issues

underlying the "unfiled agreements" case nevertheless are not appropriate matters for

consideration as part of the Section 271 public interest inquiry. The 271 docket simply is

not the appropriate vehicle for resolving the legal ambiguities concerning Qwest's

obligations under Sections 251 and 252 or other unresolved questions about the

interpretation and application of the Act:

As the Commission stated in the SWBT Texas Order,
despite the comprehensiveness of our local competition
rules, there will inevitably be, in any section 271
proceeding, new and unresolved interpretive disputes about
the precise content of an incumbent LEC's obligations to
its competitors -disputes that our rules have not yet
addressed and that do not involve per Se violations of self-
executing requirements of the Act. The section 271 process
simply could not function as Congress intended if we were
generally required to resolve all such disputes as a
precondition to granting a section 271 application....
[Section 271 proceedings] are often inappropriate forums
for the considered resolution of industry-wide local
competition questions of general applicability. . . .  [F]ew
of the substantive obligations contained in the local
competition provisions of sections 251 and 252 are
altogether self-executing, they rely for their content on the
Commission's rules. 2/

2/ See Memorandum Opinion and Order,Joint Application by SBC Communications Inc.,
Southwestern Bell Telephone Company, and Southwestern Bell Communications Services, Inc. d/b/a
Southwestern Bell Long Distance for Provision often-Region, InterLAy TA Services in Kansas and Oklahoma,
16 FCC Red 6237 1] 19 (2001), modu'iea', Sprint Communications Co. v. FCC, 274 F.3d 549 (D.C. Cir.
2001) ("S8C Kansas/Oklahoma Order") (footnotes omitted, emphasis added); see also Memorandum
Opinion and Order, Application by SBC Communications Inc., Southwestern Bell Telephone Company, and
Southwestern Bell Communications Services, Inc. al/b/a Southwestern Bell Long Distance Pursuant to
Section 271 of the Telecommunications Act of1996 To Provide In-Region, InterLAy TA Services in Texas, 15
FCC Rcd 18354111123-27 (2000) ("SBC Texas Order").
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Any suggestions by parties to utilize the 271 sub-docket for an open-ended

evidentiary inquiry that would delay closure of both the 252(e) and the 271 docket(s)

should be raj ected because it would impermissibly sidetrack the sub-docket, and in effect

tum the 271 docket into just the sort of open-ended inquiry raj acted by the FCC.

4. Conclusion

For the foregoing reasons, the Commission should accept the Staff's

recommended process for administering the 271 sub-docket it established on November

7th. Given pending matters in the separate 252(e) enforcement proceeding, including the

filing of Qwest's testimony in that docket, there is no basis for also conducting

evidentiary hearings in the 271 sub-docket. If implemented promptly, Staffs

recommended schedule will afford all interested parties with adequate opportunity to

address what effect, if any, the unfilled agreement controversy should have on the

Comlnission's public interest determination in 271, and what penalties may be

appropriate .

RESPECTFULLY SUBMITTED this 10th day of December, 2002.

Timothy Be g
Theresa Dwyer
FENNEMORE CRAIG, P.C.
3003 North Central Ave., Suite 2600
Phoenix, Arizona 85012-2913

Mark Brown
QWEST CORPORATION
3033 North 3l"d Street, 10th Floor
Phoenix, AZ 85012

Attorneys for Qwest Corporation
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ORIGINAL +13 copies filed this 10th day of December, 2002 :

Docket Control
ARIZONA CORPORATION COMMISSION
1200 West Washington
Phoenix, AZ

COPY delivered this 10th day of December, 2002:

Maureen A. Scott
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

Ernest G. Johnson, Director
Utilities Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

Lyn Farmer, Chief Administrative Law Judge
Jane Rodder, Administrative Law Judge
Hearing Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington
Phoenix, AZ 85007

Caroline Butler
Legal Division
ARIZONA CORPORATION COMMISSION
1200 W. Washington St.
Phoenix, AZ 85007

COPY mailed this 10M day of December, 2002:

Eric S. Heath
SPRINT COMMUNICATIONS co.
100 Spear Street, Suite 930
San Francisco, CA 94105

Thomas Campbell
LEWIS & ROCA
40 N. Central Avenue
Phoenix, AZ 85004
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Joan S. Burke
OSBORN MALEDON, P.A.
2929 N. Central Ave., 21St Floor
PO BOX 36379
Phoenix, AZ 85067-6379

Thomas F. Dixon
WORLDCOM, INC.
707 n. 17th Street #3900
Denver, CO 80202

Scott S. Wakefield
RUCO
1110 West Washington, Suite 220
Phoenix, AZ 85007

Michael M. Grant
Todd C. Wiley
GALLAGHER & KENNEDY
2575 E. Camelback Road
Phoenix, AZ 85016-9225

Michael Patten
ROSHKA, HEYMAN & DEWULF
400 E. Van Buren, Ste. 900
Phoenix, AZ 85004-3906

Regulatory Affairs
COX COMMUNICATIONS
20402 North 29th Avenue
Phoenix, AZ 85027-3148

Daniel Waggener
DAVIS, WRIGHT & TREMAINE
2600 Century Square
1501 Fourth Avenue
Seattle,  WA 98101

Traci Grundon
DAVIS, WRIGHT & TREMAINE
1300 S.W. Fifth Avenue
Portland, OR 97201
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Richard S. Wolvers
Maria Arias-Chapleau
AT&T Law Department
1875 Lawrence Street, #1575
Denver, CO 80202

Gregory Hoffman
AT&T
795 Folsom Street, Room 2159
San Francisco, CA 94107-1243

David Kaufinan
E.SPIRE COMMUNICATIONS, INC.
343 W. Manhattan Street
Santa Fe, NM 87501

Diane Bacon, Legislative Director
COMMUNICATIONS WORKERS OF AMERICA
5818 n. 7th st., Ste. 206
Phoenix, AZ 85014-5811

Philip A. Doherty
545 S. Prospect Street, Ste. 22
Burlington, VT 05401

W. Hagood Ballinger
5312 Trowbridge Drive
Dunwoody, GA 30338

Joyce Hundley
U.S. DEPARTMENT OF JUSTICE
Antitrust Division
1401 H Street N.W. #8000
Washington, DC 20530

Andrew O. Isa
TELECOMMUNICATIONS RESELLERS ASSOC.
4312 92l'1d Avenue, NW
Gig Harbor, WA 98335

Raymond S. Heyman
ROSHKA, HEYMAN & DEWULF
400 N. Van Buren, Ste. 800
Phoenix, AZ 85004-3906
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Thomas L. Mum aw
SNELL & WILMER
One Arizona Center
Phoenix, AZ 85004-0001

Charles Kallenbach
AMERICAN COMMUNICATIONS SVCS, INC.
131 National Business Parkway
Annapolis Junction, MD 20701

Mike Allentoff
GLOBAL CROSSING SERVICES, INC.
1080 Pittsford Victor Road
Pittsford, NY 14534

Andrea Hamas, Senior Manager
ALLEGIANCE TELECOM INC OF ARIZONA
2101 Webster, Ste. 1580
Oakland, CA 94612

Gary L. Lane, Esq.
6902 East 1st Street, Suite 201
Scottsdale, AZ 85251

Kevin Chapman
SBC TELECOM, INC.
300 Convent Street, Room 13-Q-40
San Antonio, TX 78205

M. Andrew Andrade
TESS COMMUNICATIONS, INC.
5261 S. Quebec Street, Ste. 150
Greenwood Village, CO 80111

Richard Sampson
Z-TEL COMMUNICATIONS, INC.
601 S. Harbour Island, Ste. 220
Tampa, FL 33602

Megan Dobemeck
COVAD COMMUNICATIONS COMPANY
7901 Lowry Boulevard
Denver, CO 80230
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Richard P. Kolb
Vice President of Regulatory Affairs
ONE POINT COMMUNICATIONS
Two Conway Park
150 Field Drive, Ste. 300
Lake Forest, IL 60045

Janet Napolitano, Attorney General
OFFICE OF THE ATTORNEY GENERAL
1275 West Washington
Phoenix, AZ 85007

Steven J. Duffy
RIDGE & ISAACSON, P.C.
3101 North Central Ave., Ste. 1090
Phoenix, AZ 85012

Teresa Tan
WorldCom, Inc.
201 Spear Street, 9th Floor
San Francisco, CA 94105

Karen Clauson
ESCHELON TELECOM
730 Second Avenue South, Ste. 1200
Minneapolis, MN 55402

Curt Huttsell
State Government Affairs
Electric Lightwave, Inc.
4 Triad Center, Suite 200
Salt Lake City, UT 84180

Brian Thomas
Time Warner Telecom, Inc.
223 Taylor Avenue North
Seattle, WA 98109

Harry Pliskin
Senior Counsel
Coved Communications Company
7901 Lowry Boulevard
Denver, CO 80230
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